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Preliminary Statement 
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wpe trvm 

appea Lrom 
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Samuel Santore 
dum opinion filed September 
States Distriet Court 
York, by the Ho 
District Judge. 

Title 28, United St: 


—_ MT bak ute 
sentence and set aside 


Indictment 71 Cr. 8, filed on January 7, 1971, charged 
Santoro and four others violatio ’ the federal 
extortionate credit statutes. i f was charged 
with seven counts of collecting extensions of eredit by 
extortionate means in violation of Title 18. United States 
Code, Section 894; eight counts of tinancing extortionate 


extensions of credit in violation of Title 18, United States 


Section 893: le f making extortionate 
lati itle 18, United States 

| iring to commit 

the aforementioned crimes in violation of Title 18, United 
States Code, Section : , n August 24, 197], after a 
seven day trial before Judge lack and a jury, Santoro 
was found guilty of all charges contained in the indict- 


ment. 


Indictment 71 Cr. 1313, fil n November 24, 1971, 
charged Sant ith one co f bail jumping in viola- 
tion of Title 18, United States Code, Seetion 3150. On 
January 25, 1972, Santoro pled guilty to this charge. On 
the same day, Santoro was sentenced by Judge Pollack 
on both convictions to a term of twelve vears imprison- 
ment: five years on Count One and seven years on the 


other counts of Indictment 71 Cr. 8, the seven-year sen- 
: 


tence t ) served consecutively to the ve-vear term. 
The Court also imposed a five-year concurrent term for 


the bail-jumping charge. 


Santoro’s conviction in 71 Cr. 8, as well as that of co- 
defendant, John Tortora,* was subsequently affirmed by 
this Court, United States v. Tortora, 464 F.2d 1202 (2d 
Cir. 1972), and certiorari was denied by the United 
States Supreme Court, sub nom. Santoro v. United States, 
409 U.S. 1063 (1972). 

On August 4, 1976, Santoro filed a petition under Title 

United States Code, Section 2255, to vacate his con- 
viction on the grounds that he had been denied effective 
assistance of counsel and his right to be present at trial 
to face his accusers. The petition was denied by Judge 
Pollack in a memorandum opinion and order filed on 
September 23, 1976. (A. 95-96).** 


* The remaining defendants were acquitted. 
** Citations to “A” refer to pages in the separate appendix 
filed by Santoro; citations to “Br.” refer to Santoro’s brief. 
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respect 


peared 
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April 15, 1971, to ol 
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defense 


$ 3500 


illnesses. 


Santoro w aware that trial was to go forward on 
August 16, and that : contly a ug 14 they had 
advised him t¢ | presen i ri! Faced ith these facts 


defendants in 


was volun- 


progress Oo! 


‘'y absence. 
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paneled 
count 


Sent 
Slates 


tencing 
pleaded guilty 
ldCK se nienced San- 


toro to terms of imprisonmen forth above at p. 2 


Santoro took direct appeal f ) his August 24th con- 


i 


viction, vigorousl\ arguing, | the precise grounds 
that were advanced in support of his § 2: pplication, 
namely that hi ied » ussistance of 
counse! and his right to confront his accusers. These 


contentions wer nsively briefed and armued in San- 


toro’s original appeal iis Co y his experienced 
appellate counsel, and were explicitly rejected by this 
Court. United States v. Tortora, 464 F.2d 1202 (2d 
Cir.), cert. denied sub, nom. Santoro V. United States, 409 


U.S. 106: 


ARGUMENT 
POINT | 


The District Court Properly Denied Santoro’s Mo- 
tion To Vacate Sentence Based Entirely On A Claim 
Rejected At Trial And By This Court On Direct Ap- 
peal. 


It is well settled 
Section 2255 cannot! sel ved merely to relitigate 
questions raised and full : lirect appeal. 
Williams v. United 
1971), aff'd, 463 F.! 
U.S. 967 (1972); 
(20 Cir, 1911): Cai 
231i, 2383 (2d Cir. 1967); 
F.2d 3387 (2d Cir. 1968), cer 
reh. denied, 394 U.S. 1009 
Thompson, 961 F.2d 809, 810 
McCartney Vv. j 
1963); Le 
1970), cert. 
chese, 341 F.2d 782, 


817 (1965 


A fortiori, it is clear 


conviction relief licat 


ap] 
cretion to decline to 


e-Lry i 

in the proceedings leading to ju 
in the direct ay 
States. 

US 

(6th Cir. 


F.2d 768, 770 (2d Cir. 1976); 0 


«aos ~ i 


i¢ 


Qe 


1 
i 
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| Tét,. 
Schnitzle rey. Folie tte. 106 F.2d 319 (2d Cir. 1969), cert. 


successive appli 


requests for relief 


POINT Il 


This Court’s Decision in United States v. Tortora 
Should Not Be Reviewed. 


Our principal argument 


reliel under (he 


8 
c. ment, however, we do wish to make the following brief 
observations. 
cs First, many of the decisions upon which Santoro relies 


simply do not stand for the pre sitions for which they 


} 


are cited. For example, the 


} 

key assertion of Santoro’s 

brief is that it “has long been the rule in federal courts” 
that “the accused could not waive his right of presence 
.... Br. at 15. The three cases then cited simply do 
not hold this, and certainly offer no guidance to the dis- 
position of this case. Both Hopt v. Utah, 110 U.S. 574 
(1884), and Lewis v. United States, 146 U.S. 370 (1892), 
involved court practices where, as a regular matter, 
significant portions of the jury selection process took place 
out of the presence of the jury.* Schwab v. Berggren, 
143 U.S. 442 (1892), involved a ciaim that the defendant 

) had a right to be present at argument of an appeal—a 
claim that the Supreme Court rejected. These decisions 
clearly have no bearing on the issue presented to this 
Court in Tortora, which involved the deliberate decision 

a of the defendant to absent himself from the commencement 

of a multi-defendant trial.** 


Second, not only has this Court’s decision in Tortora 
not been overruled, but it has been cited as authority on 
numerous oecasions both by this Court, United States v. 
Schwartz, 535 F.2d 160, 165 (2d Cir. 1976), and by other 


‘In Leicis, “‘the court ... directed each side to proceed with 
its challenges, independent of the other, and without knowledge 
on the part of either as to what challenges had been made by 
the other.” 246 U8, at 371. 


** Indeed, in Hopt v. Utah, supra, the waiver issue was dis- 


lefendant had not explicitly objected to 


cussed simply bec: 
the procedure, rais issue Whether the question had been 


review. 


preserved for appellate 


courts. See, e.g., United States v. Tuylor, 478 F.2d 689, 691 
n.3 (Ist Cir, 1973) ; Downes v. Norton, 260 F. Supp. 1151, 
1154 (D. Conn. 1973); Byrd v. Hopper, 405 F. Supp. 
1323, 13827 (N.D. Ga. 1976); People v. Vega, 363 N.Y.S. 
2d 214, 217, 80 Mise. 2d 59 (Sup. Ct. Kings Cty, 1974). 
In addition, as Santoro notes, Br. at 17, this Court’s 
decision has been followed in Government of Virgin 
Islands v. Brown. 507 F.2d 186, 189 (3d Cir. 

United States v. Peterson, 524 F.2d 167, 

Cir.), cert. denied, 423 U.S. 1088 (1976). 


Finally, Santoro simply fails to take note of the care- 
ful—indeed, cautious—treatment of his claims afforded 
him in this Court’s prior opinion, in which this Court em- 
phasized the “extraordinary” nature of the circumstances, 
464 F.2d at 1210, or of the extremely dangerous conse- 
quences of a contrary decision. As this Court noted in 
Tortora, trial without the presence of the defendant must 
be avoided if at all possible, and should proceed, if at all, 
only when the trial judge has weighed 


“the likelihood that the trial could soon take place 
with the detendant present; the difficulty of re- 
scheduling, particularly in  multiple-defendant 
trials; the burden on the Government in having to 
undertake two trials, again particularly in multi- 
ple-defendant trials where the evidence against the 
defendants is often overlapping and more than one 
trial might keep the Government’s witnesses in 
substantial jeopardy.” ‘ 


“Tt is difficult for us to conceive of any case where 
the exercise of this discretion would be appropriate other 


than a multiple-defendant case.” 


To hold that a District Court, even after weighing all 
these circumstances, is nonetheless without discretion to 


10 


continue would leave trial courts powerless to contend 
with defendants, like Santoro, who are determined to 
frustrate the orderly process of trial. Under such a 


rule, for example, defendants in a multi-defendant case 


could generate severanees to which they are not entitled 


and dramatically multiply the amount of time the Govern- 

ment and the courts must spend in trying them by the 

. + . . ? * . . 

simple expedient of disappearing on the morning of trial 
* 


and reappearing one by one.** -articularly under the 


1 
i 


new and increasingly stringent standards set by the 
Speedy Trial Act of 1974, PS.C. 88 SIG et seq., and 
ge such dislocation 


rules promulgated thereunder, permittin 
would cause chaos. 


In short, this Court’s decision in United States v. Tor- 
tora was eminently correct; no developments since the 
time of that decision suggest any reason why it should be 
overruled. 


*In addition, as this Court foresaw in Tortora, 464 F.2d at 
1210, a defendant could evade the requirements of United States 


v. Cannone, 528 F.2d 296 (2d Cir. 1975), and discover the identi 
¢ 


ties of Government witnesses for violent purposes. 


** It is of course true, as Santoro points out, that defendants 
may be punished for such behavior, either under the contempt 
statute, 18 U.S.C. § 401, or by indictment for bail-jumping. In 
fliction of these penalties, however, could not deny such defendants 
the severances or postpenements they impermissibly seck, nor, 
in the event of the common practice of imposing concurrent sen- 
tences for the later crime (as was done to Santoro) would it 
be likely to have significant deterrent effect. 


1] 
CONCLUSION 


The order of the District Court should be affirmed. 


Respectfully submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 


of America. 


ALAN M. GOLDSTON, 
Special Attorney, 
United States Department of Justice, 
FREDERICK T. DAVIS, 
Assistant United States Attorney, 
Of Counsel. 


*% U. S. Government Printing Office 1976—714—~019--N YJSF—002 


AFFIDAVIT OF MAILING 


‘ SATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


ce Permian 


; being duly sworn, deposes and 
says that he is employed in the office of the United States 
Attorney for the Southern District of New York. 


That on the “15+ day of icember 3 
he served 2 copies of the within brief by placing the same 
in a properly postpaid franked envelope addressed: 


f 
' 
} 
t 
t 


And deponent further says that he sealed the said envelope and 
placed the same in the mail drop for mailing at the United Stat 
Courthouse, Foley Square, Borough of Manhattan, City of New York. 


es 


Sworn to before me this 


day of 


f 


STOVEM KL FRAT 


